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CERTAIN HOOVER DAM POWER CONTRACT TRANSACTIONS OF 
THE DEPARTMENT OF THE INTERIOR WITH THE CITIZENS 
UTILITY CO. SUPPLYING POWER TO THE CITY OF KINGMAN, 
ARIZ. 


ForeEWworRD 


For the information of the Senate Committee on Interior and Insu- 
lar Affairs, there is presented herewith a letter, dated February 21, 
1955 (together with attached material), to the chairman from Hon. 
Carl Hayden and Hon. Barry Goldwater, Senators from the State of 
Arizona. The letter and material refer to certain Hoover Dam power 
contract transactions of the Department of the Interior with the Citi- 
zens Utility Co. supplying power to the city of Kingman, Ariz., and 
with other private and public agencies. It presents a situation which 
the Arizona Senators feel “may be of interest to your committee.” 

The material attached to the letter as pertinent to the situation de- 
scribed is listed as follows: 

1. Memorandum of situation involving Citizens Utility Co. and the 
Secretary of the Interior. 

2. Letter dated August 14, 1952, to Senator Hayden from general 
counsel of Citizens Utility Co. 

3. Letter of March 2, 1954, to general counsel, Citizens Utility Co., 
from Secretary of the Interior McKay. 

4. Letter of March 2, 1954, to the city of Los Angeles Department 
of Water and power, Los Angeles, Calif.; Southern California Edison 
Co., Los Angeles, Calif., and California Electric Power Co., Riverside 
Calif., from Secretary of the Interior Douglas McKay. 

5. Memorandum of February 18, 1954, from William J. Burke, 
special assistant to the Solicitor, Department of the Interior, to 
Under Secretary Tudor. 

6. Letter of March 16, 1954, to Regional Director E. G. Nielson, 
Bureau of Reclamation, from John C. Gibbs, vice president, Citizens 
Utility Co. 

7. Letter of September 1, 1954, from Clarence A. Davis (then Solici- 
tor, now Under Secretary, Department of the Interior, to John C. 
Gibbs, vice president, Citizens Utility Co. 

8. Letter of December 2, 1954, from Fred G. Aandahl, Assistant 
Secretary of the Interior, to John C. Gibbs, vice president, Citizens 
Utility Co. 

Copies of the letter and attached material are being made avail- 
able to members of the committee at this time as a matter of informa- 
tion pending a hearing as requested by Senators Hayden and Gold- 
water. 

Copies will also be furnished the Secretary of the Interior with a 
request for any comment he may desire to make for the information of 
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the committee in advance of the hearing, which will be called at the | 
earliest convenient date after consultation with Chairman Anderson, 
of the subcommittee on Irrigation and Reclamation. 


James E. Murray, Chairman. 


Lerrer From Senators HAypDEN AND GOLDWATER 


Unitep States SENATE, 
COMMITTEE ON APPROPRIATIONS, 
February 21, 1956. 
Hon. JAmes EK. Murray, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Washington 25, D.C. 


Dear Senator: The attached memorandum, prepared from material 
provided by the general counsel, Citizens Utilities Co., Stamford, 
Conn., outlines a situation which has arisen in our State and which 
we believe may be of interest to your Committee on Interior and 
Insular Affairs. Since 1938 the town of Kingman in northwestern 
Arizona has received its electric power through the Citzens Utilities 
Co. which purchased Hoover Dam power under contract with the 
Department of the Interior. The contract expired December 31, 
1954. The attached letter sent to Senator Hayden on August 14, 1952, 
by the general counsel for Citizens Utilities will explain the provisions 
of this contract. 

This letter also indicates the beginning of the effort by Citizens 
Utilities to secure a renewal of the contract until December 31, 1987. 
Negotiations continued between Citizens Utilities Co. and the Depart- 
ment of the Interior during 1952 and 1953. On March 2, 1954, 
Secretary of the Interior McKay offered a renewal of the contract 
until 1987, which offer was accepted on behalf of the company by its 
Vice President John C. Gibbs on March 16, 1954. Copies of this 
correspondence are attached. 

It would appear, therefore, that the problem of continued economi- 
cally priced electric power for Kingman had been solved. However, 
on September 1, 1954, with no advance w arning, Mr. Clarence A. 
Davis, then Solicitor of the Department of the Inter ior, addressed a 
letter, copy attached, to Mr. Gibbs advising that it would not be 
possible to renew the contract. Aside from refusal to enter formally 
into a contract previously offered by the Department and accepted 
by the company, Mr, Davis reversed a stand already taken by his 
office in’ March of 1954, and acted upon at that time by the Secretary 
of the Interior. 

Except for the reasoning in the first paragraph of Mr. Davis’ 
September 1 letter which, we are informed, may not be supportable, 
we have been unable to determine just why the March position of 
the Department was reversed. We do know that as a result of this 
action the citizens of Kingman are now subject to a most burdensome 
increase in rates charged for electricity. 

We believe that the “whys” of such action as this on the part of 
the Department of.the Interior bear examination by your committee; 
and we would appreciate it if you will request an explanation at a 
formal hearing before your committee or the appropriate subcom- 
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mittee. We would suggest that testimony be taken under oath and 
that the witnesses include, among others whom you may deem ad- 
visable to call, Mr. Clarence A. Davis, now Under Secretary of the 
Interior, and Mr. William J. Burke, special assistant to the Solicitor, 
Department of the Interior. 
Yours very sincerely, 
Cart Haypen. 
Barry (JOLDWATER. 





MEMORANDUM OF Siruation Invotvine Crrizens Urmirires Co. AND 
SECRETARY OF THE INTERIOR 


Citizens Utilities Co. owns and operates an electric distribution 
system at Kingman, Ariz. It owns and operates a similar system at 
Nogales, Ariz. The company’s home office is located in Stamford, 
Conn., and it conducts additional public utility operations in Ver- 
mont, Maine, Idaho, Colorado, California, Washington, and Alaska. 

On April 26, 1930, under authority of the Boulder Canyon Project 
Act (48 U.S. C. A., 617 to 617u, and regulations promulgated April 
25, 1930, thereunder), the United States entered into a contract with 
the city of Los Angeles and the Southern California Edison Co., Ltd., 
whereby the city and the Edison Co. were constituted “lessees” of 
facilities to be erected by the United States in the Colorado River and 
to be known as Boulder Dam. At the same time, the United States 
contracted with the Metropolitan Water District of Southern Cali- 
fornia, among others, with respect to an allocation of energy to be 
made to the said water district for the sole purpose of pumping Colo- 
rado River water into an aqueduct for use by the said company. The 
allocations of energy made at that time were as follows: 

(a) To the State of Colorado, 18 percent of the firm energy ; 

(6) To the State of Arizona, 18 percent of the firm energy ; 

(c) Tothe Metropolitan Water District of Southern California, 
36 percent of the firm energy ; 

(d) To certain named municipalities, 6 percent of the firm 
energy ; 

(e) To the city of Los Angeles, 13 percent of the firm energy; 

(f) To Southern California Edison Co., Ltd., Southern Sierras 
Power Co., San Diego Consolidated Gas & Electric Corp., 9 per- 
cent of the firm energy. 

Article 7 of the district’s 1930 contract with the United States (sub- 
par. F (v)) provided that in the event that the district should fail to 
use its allocation of firm energy for the sole popes for which the said 
firm energy was allotted, the Secretary of the Interior should dispose 
of such unused energy until required by the district for that purpose. 
That provision further specified that no such disposition could be made 
by the Secretary without first affording to each “lessee” (i. e., the city 
of Los Angeles and the Southern California Edison Co., Ltd.) the 
opportunity to contract “on equal terms and conditions” for that 
unused allotment of energy. 1ese provisions of the contract were 
reaflirmed by their inclusion in regulations promulgated by the Secre- 
tary of the Interior in 1941. 

The regulations promulgated on May 20, 1941, pursuant to pro- 
visions of the Boulder Canyon Project Readjustment Act (43 
U.S. C. A., 618-618p) dealt with charges, and the basis of computa- 
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tion thereof, for electrical energy generated at Boulder Dam. retro- 
active to June 1, 1937, and ending May 31, 1987. Section 4 (b) (iv) 
of the regulations provided that in the event that the Metropolitan 
Water District failed to use any or all of the firm energy allotted to 
it, the Secretary of the Interior should dispose of such unused energy 
“until required by the district,” crediting on the district’s obligation 
the proceeds of such disposition, as received. The regulations fur- 
ther provided that no disposition should be made without first giving 
the city of Los Angeles, the Southern California Edison Co., Ltd., 
and the Nevada-California Electric Corp. the opportunity to contract, 
on equal terms and conditions, for such energy. 

On January 7, 1938, the United States entered into a contract with 
Citizens Utilities Co., consented to by the Metropolitan Water Dis- 
trict, whereby Citizens was granted an allotment of power from the 
then unused allotment of firm energy previously allocated to the 
water district. The term of that contract extended up to and includ- 
ing December 31, 1954. Pursuant to the provisions of the Boulder 
Canyon Project Readjustment Act, a new contract with Citizens was 
entered into on December 2, 1941, once more consented to by the water 
district. The expiration date of this contract was identical with that 
of the contract of 1938. 

On May 31, 1945, the Secretary of the Interior entered into a con- 
tract with the Reconstruction Finance Corporation, the city of Los 
Angeles, the Southern California Edison Co., Ltd., the California 
Electric Power Co., and the Metropolitan Water District, under which 
all of the then unused energy allocated to the water district was 
allotted to the city of Los Angeles, the Edison company, and Cali- 
fornia Electric Power Co. in certain fixed ratios. Citizens had no 
notice of the making of this contract. 

Clause 5 of the 1945 contract recites that Citizens and one other 
company are resale users of Boulder power originally allocated to 
the water district. Clause 6 defines the subject matter of the contract : 

Whereas City, Edison Company, and California Electric desire to purchase 
all Boulder firm energy contracted for by the District, but unused by it, for 
pumping Colorado River water into and in its aqueduct and unused by the resale 
consumers under contracts referred to in article 5 hereof. 

The significance of this definition of subject matter may in part be 
judged by the statutory provisions for renewal of contracts, which are 
contained in the Boulder Canyon Project Act. It is there provided: 

RENEWAL OF CONTRACTS FOR ELECTRICAL ENERGY... The holder of any contract 
for electrical energy not in default thereunder shall be entitled to a renewal 
thereof upon such terms and conditions as may be authorized or required under 
the then existing laws and regulations, unless the property of such holder 
dependent for its usefulness on a continuation of the contract be purchased or 
acquired and such holder be compensated for damages to its property, used and 
useful in the transmission and distribution of such electrical energy and not 
taken, resulting from the termination of the supply. 

Some time ago it was ascertained beyond doubt that the. Metropoli- 
tan Water District would not itself directly use (at least until after 
1987) that portion of its unused energy allotment contracted for by 
Citizens. As a result, Citizens duly applied to the proper authorities 
in the Department of the Interior for a renewal of its contract. 

At the time of this application for renewal, objections were inter- 
posed by certain other allottees of Hoover Dam energy, including the 
city of Los Angeles, the Southern California Edison Co., and the Cali- 
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fornia Electric Power Co. These objections were based upon the fact 

that the Bureau of Reclamation had in 1945 conveyed to these com- 

pawes a right to all Metropolitan Water District power which should 
unused from time to time by the water district. 

Citizens, of course, took exception to the claims interposed by these 
companies. Citizens had received no notice whatever either of nego- 
tiations with respect to or the making of the 1945 contract; and by its 
very terms that contract clearly appeared to exempt from the subject 
matter thereof the energy allotted to Citizens and one other small 
company. 

By letter dated March 2, 1954, after due consideration of the objec- 
tions of the other companies, the Secretary of the Interior formally 
advised Citizens that he was instructing the regional director of the 
Bureau of Reclamation to extend to Citizens a renewal of its energy 
contract until 1987. Citizens accepted that offer and contract. 

The Secretary’s communication was expressly premised upon the 
fact that the 1945 contract did not, by very definition of its subject 
matter, estop him from renewing Citizens’ contract. A memorandum 
from the Solicitor’s Office, which accompanied the Secretary’s letter, 
stated : 


Thus, the concluson is compelled that the * * * unused district energy as of 
December 31, 1954, * * * is excluded from the “unused energy” contracted for 
by the city of Los Angeles, Edison Co., and California Electric under the May 31, 
1945, contract. Such unused district energy is available for sale by the United 
States (to Citizens) without obtaining the consent of the city of Los Angeles, 
Edison Co., and California Electric. 

After the Secretary’s offer of March 2, 1954, to extend Citizens’ con- 
tract to 1987, and Citizens’ acceptance of March 16, 1954, difficulties 
were encountered by Citizens. The actual formal contract extension 
was never received by Citizens. Thereafter, Citizens participated in 
conferences with the California companies, initiated at the instance 
of the Secretary of the Interior. These difficulties culminated in a 
letter from the Solicitor of the Department of the Interior to Citizens, 
dated September 1, 1954, in which he promulgated a contradiction of 
the prior opinion concerning the effect of the 1945 contract. 

I should first comment that in my mind the matter is not entirely clear, and 
the Secretary is confronted with an ambiguous situation. * * * I frankly con- 
cede that the language can be read to mean that the energy then (1945) being 
used by the resale consumers (Needles and Kingman) is not seld to the three 
purchasers, and, therefore,.is exempt from the 1945 contract * * *. 


It concluded with the following statement : 


It is frankiy conceded that fairness and the economics of the entire situation 
strongly impel one to a renewal of these contracts (Citizens’ contract). 

After September 1, Citizens was unable to obtain from the Secre- 
tary of the Interior any confirmation of the fact that a continued 
source of supply of energy would be available to the company from 
Hoover Dam after December 31, 1954. 

On December 2, 1954, Assistant Secretary of the Interior Aandahl 
in a letter to the vice president of Citizens Utilities, confirmed the 
letter of September 1, 1954, written by Solicitor Davis. Mr. Aandahl 
made no reference whatever to Secretary McKay’s letter of March 2. 
1954, offering a contract renewal. 

Between the letter dated March 2, 1954, and the letter of September 
1, 1954, a period of 6 months elapsed. During that period, and acting 
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in reliance upon the offer communicated in the Secretary’s letter and 
its acceptance, Citizens made arrangements to utilize power and 
energy from the Arizona Power Authority, which it previously had 
held in reserve for Kingman, at another Citizens’ property at Nogales, 
Ariz. Failing this, additional generating capacity would have had 
to be installed. These plans entailed construction of transmission 
facilities estimated to cost ultimately nearly $1 million. Citizens has 
already incurred initial contractual obligations approaching $500,000. 

In the present situation, Citizens must continue with the construc- 
tion of these transmission facilities or incur considerable loss on 
account of contract cancellations. If the Secretary of the Interior 
should persist in his reversal of his previous stand, the expenditures 
for this transmission line will be rendered completely uneconomic and 

rate structures in Kingman, and probably Nogales as well, will have 
to be very substantially increased. 

The figures show that, in the event that Citizens is foreclosed from 
obtaining further energy from Hoover Dam, the increase per kilowatt- 
hour in Kingman energy cost will be no less than 5 mills, and possibly 
as much as 12 mills, & ost 3 to 5 times the present cost per kilowatt- 
hour. This staggering increase in cost of energy must be passed to 
the people of Kingman i in the form of greatly increased electric rates. 
This will mean in round figures that “the people of Kingman must 
pay approximately $180,000 per year for their electricity in excess 
of what they are presently_paying. Over the proposed life of the con- 
tract to which Citizens is clearly entitled, the community of Kingman 
will have to pay between five and six million dollars more in increased 
electric costs. 

The problem for the Kingman community is aggravated by the 
presence in the area of certain industrial developments directly and 
amportantly connected with the national defense program. For ex- 

ample, the aircraft division of the United Boat Service Corp., has a 
plant at Kingman Air Field, manufacturing aircraft oxygen breather 
tanks. This company is presently undertaking a large expansion 
program to furnish the aircraft. industry with detailed fabrication and 
subassembly of sheet metal aircraft components. 

In December 1954, the company initiated suit against certain sub- 
ordinate officials of the Department of the Interior in the United 
States Distriet Court for the District of Arizona. A temporary re- 
straining order was obtained by the company. After hearing by the 
court in January 1955, the restraining order was vacated and the 
suit dismissed on the ground that an indispensable party—the Secre- 
tary of the Interior —had not been made a party to the suit. 

At that point, the company made temporary arrangements for 
electric energy with the Arizona Power Authority and simultaneously 
appeal was taken to the Court of Appeals for the Ninth Circuit. 
That appeal has not yet come on for hearing. The cost of the interim 
power, of course, is ‘greatly in excess of the cost of Boulder power. 
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Lerrer From Crrizens’ Urmirres Co. ro Senator HaypEN 


Crrizens Uriiiries Co., 
Greenwich, Conn., August 14, 1952. 
Hon. Cart Hayven, 
Senate Office Building, Washington, D.C. 

My Dear Senator Haypen: In accordance with my conversation 
with you during the early part of July, I am writing to give you an 
outline of the problems we face at Kingman, Ariz. You have been 
kind enough to indicate that because of the exigent requirement of the 
Kingman community for a speedy and satisfactory solution of this 
vexing problem, you would aid us in presenting the matter to the 
Bureau of Reclamation. We feel that a solution can be obtained only 
if the Bureau of Reclamation will discard any preconceived atti- 
tudes and interest itself in a constructive solution of the peculiar 
problem of this Arizona community. We are grateful for your help 
in bringing home to the Bureau the desirability that it take the lead 
in working out this troublesome matter. 


THE HISTORY OF THE OPERATION 


This company owns and operates the electric distribution system at 
Kingman. Since 1938 the sole supply for the system has been energy 
generated by the Bureau of Reclamation at Hoover (Boulder) Dam. 

On April 26, 1930, under authority of the Boulder Canyon Project 
Act (43 U.S. C. A., 617 to 617u and regulations promulgated April 
25, 1930, thereunder) the United States entered into a contract with 
the city of Los Angeles and the Southern California Edison Co., Ltd., 
whereby the city and the Edison Co. were constituted “lessees” of 
facilities to be erected by the United States in the Colorado River and 
to be known as Boulder Dam. At the same time, the United States 
contracted with the Metropolitan Water District of Southern Cali- 
fornia, among others, with respect to an allocation of energy to be 
made to the said water district for the sole purpose of pumping Colo- 
rado River water into an aqueduct for use by the said district. The 
allocations of energy made at that time were as follows: 

(a) To the State of Colorado, 18 percent of the firm energy: 

(6) To the State of Arizona, 18 percent of the firm energy: 

(c) To the Metropolitan Water District of Southern Cali- 
fornia, 36 percent of the firm energy ; 

(d) To certain named municipalities, 6 percent of the firm 
energy ; 

(e) To the city of Los Angeles, 13 percent of the firm energy: 

(7) To Southern California Edison Co., Ltd., Southern Sierras 
Power Co., San Diego Consolidated Gas & Electric Corp., 9 per- 
cent of the firm energy. 

Article 7 of the district’s 1930 contract with the United States 
(subpar. F (v)) provided that in the event that the district should 
fail to use its allocation of firm energy for the sole purpose for which 
the said firm energy was allotted, the Secretary should dispose of 

oe foregoing allotments were slightly changed by subsequent regulations and agree- 
ments. 
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such unused energy until required by the district for that purpose; 
that is, pumping Colorado River water into an aqueduct for use by 
said district. The said provision further specified that no such dis- 
position could be made by the Secretary without first affording to a 
successor to the district, which might undertake to build or maintain 
a Colorado River aqueduct, the opportunity to take such firm energy 
for the same purpose and under the same terms as those to which the 
district was obligated; further, that in the event that no such suc- 
cessor should take the said energy; no disposition of such energy 
be made without first affording to each “lessee” (i. e., the city of Los 
Angeles and the Southern California Edison Co., Ltd.), the oppor- 
tunity to contract “on equal terms and conditions” for the unused por- 
tion of the energy. These provisions of the contract were reaffirmed 
by their inclusion in regulations promulgated by the Secretary of the 
Interior in 1941. 

These regulations were promulgated by the Secretary on May 20, 
1941, pursuant to provisions of the Boulder Canyon Project Adjust- 
ment Act (43 U.S. C. A. 618-618p). The said regulations dealt with 
charges, and the basis of computation thereof, for electrical energy 
generated at Boulder Dam retroactive to June 1, 1937, and ending 
May 31, 1987. Section 4 (b) (iv) of the said regulations provides 
that in the event that the Metropolitan Water District shall fail, for 
any reason, to use all or any of the firm energy allotted to it, then the 
Secretary of the Interior shall dispose of such unused energy “until 
required by the district,” crediting on the district’s obligation the 
proceeds of such disposition as received. Said section further pro- 
vides that— 
no disposition of such firm energy shall be made by the Secretary of the Interior 
without first giving to the city of Los Angeles, the Southern California Edison 
Co., Ltd., and the Nevada-California Electric Corp., the opportunity to contract, 


on equal terms and conditions, to be prescribed by the Secretary, for such 
energy, * * *, 


On January 7, 1938, the United States entered into a contract with 
Citizens, consented to by the Metropolitan Water District of Southern 
California, whereby Citizens was granted an allotment of power of 
the then unused Slatinant: of firm energy previously allocated to the 
Metropolitan Water District of Southern California. The firm initial 
term of this contract is to and including the 31st day of December 
1954. By further contract between United States of America and 
Citizens Utilities Co. dated September 28, 1938, the commencement 
of performance under the contract dated January 7, 1938, was advanced 
from October 22, 1938, to October 3, 1938. 

By the provisions of an act of July 19, 1940, entitled “Boulder 
Canyon Project Adjustment Act,” certain new contracts between the 
United States of America, the former “lessees,” and certain allottees 
were executed. Thus, certain additional contracts were entered into 
between the United States of America and the Metropolitan Water 
District of Southern California dated May 29, 1941, and the United 
States of America and the city of Los Angeles and the Southern Cali- 
fornia Edison Co., Ltd., all of which agreements were executed on 
May 29, 1941. On December 2, 1941, a new contract was executed 
between Citizens Utilities Co. and the United States, consented te by 
the water district, pertaining to the supply of electric power previously 
covered by contract between the same parties dated January 7, 1938: 
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The 1941 contract of Citizens contains the same firm initial term as did 
the prior contract of 1938 ; i. e., until December 31, 1954. 

On May 31, 1945, without previous notice or advice to Citizens, the 
Secretary of the Interior, on lf of the United States, entered into 
a contract with the Reconstruction Finance Corporation, the city of 
Los Angeles, the Southern California Edison Co., Ltd., the California 
Electric Power Co., and the Metropolitan Water District of Southern 
California, under which all of the then unused surplus energy of the 
Metropolitan Water District was allotted to the city of Lh Anatlen, 
the Southern California Edison Co., Ltd., and the California Electric 
Power Co, in certain fixed ratios. The effect of this contract on Citizens 
rights is considered below. 

t is significant, however, that Citizens was given no opportunity 
to assert its rights in advance of the agreements, was not notified of 
the making of this 1945 contract, nor did it receive any notice—formal 
or informal—of its existence until long after the event. 

Citizens is now advised by Los Angeles personnel of the Bureau 
that their view is that the contract, by its own terms, expires on Decem- 
ber 31, 1954, the ending date of the initial firm period. The city of Los 
Angeles, Southern California Power Co., and California Electric 
Power Co. have claimed existence of a right by virtue of the 1945 
contract. with respect to which Citizens was not consulted or advised 
to the use of Citizens’ present allocation after December 31, 1954. Im- 
pliedly, therefore, their position is that Citizens is not entitled to 
renewal of the contract; the Los Angeles personnel of the Bureau 
express this explicit view. 


CITIZENS LEGAL POSITION 


Our position is that we fall squarely within the language of title 43, 
United States Code, section 617d (b), which provides : 


(b) RENEWAL OF CONTRACTS FOR HLECTRICAL ENERGY. The holder of any con- 
tract for electrical energy not in default thereunder shall be entitled to a renewal 
thereof upon such terms and conditions as may be authorized or required under 
the then existing laws and regulations, unless the property of such holder de- 
pendent for its usefulness on a continuation of the contract be purchased or ac- 
quired and such holder be compensated for damages to its property, used and 
useful in the transmission and distribution of such electrical energy and not 
taken, resulting from the termination of the supply. [Italics supplied.] 


There is little doubt that a strict reading of the language of the 
statute invests Citizens with a right to a renewal of the contract or, in 
the alternative, with a right to have the Federal Government purchase 
or acquire, on a “damage” basis, the transmission and other facilities 


_ of Citizens dependent for their full usefulness on a continuation of the 


contract. 

Attention must also be directed to the language of section 618}, title 
43, United States Code (Boulder Canyon Project Adjustment Act). 
This provision contains the following language : 


Any contractor for energy from the project failing or refusing to execute a 
contract modifying its existing contract to conform to this subchapter shall con- 
tinue to pay the rates and charges provided for in its existing contract, subject 
to such periodic readjustments as are therein provided, in all respects as if this 
subchapter had not been passed, and so far as necessary to support such exist- 
ing contract all of the provisions of subchapter 1 of this chapter shall remain 
in effect, anything in this subchapter inconsistent therewith notwithstanding. 
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The significance of this language is that in the contract dated Decem- 
ber 2, 1941, between Citizens and the United States, which replaced 
the prior contract between the parties dated January 7, 1938, the pre- 
amble specifically states that the contract is made pursuant to the 
provisions of the Boulder Canyon Project Adjustment Act. The con- 
tract of December 2, 1941, literally describes Citizens as a “contractor 
for energy from Boulder Dam power plant.” In other words, Citi- 
zens was accorded, by the subsequent agreement, the status of a con- 
tractor, and thus granted the benefits of that status by virtue of the 
provisions of section 618] of the Boulder Canyon Project Adjustment 
Act. This strongly impels the conclusion that Citizens is “the holder 
of a contract for electrical energy” within the meaning of section 
617d (b) of title 43. The terminology is virtually identical. 

There are other instances in the contracts where Citizens is, in terms, 
denominated as a “contractor for electrical energy.” In the 1941 con- 
tract between Citizens and the Unted States, the company is speci- 
fically called a “contractor for electrical energy.” Article 8 (b) 
thereof states: 

* * * The rights and obligations of the Company, under this contract, shall 
be controlled by the conditions of said Exhibit 1 (contract between the United 
States of America and the Southern California Edison Company, Ltd.) to the 


extent that such provisions are applicable to the Company as a contractor for 
electrical energy ; 


In article 11 (a) (ii) of the said contract the following appears: 


* * * The further statutory requirements that this contract is made upon the 
expressed condition and with the express covenant that the rights of the Com- 
pany, as a contractor for electrical energy, to the use of the waters of the Colo- 
rado River, or its tributaries, shall be subject to and controlled by the Colorado 
River compact ; 

It should be noted that throughout the contracts with the Govern- 
ment, Metropolitan Water District (whose right of renewal under the 
statute and contract is unquestionable) is also called a contractor for 
electrical energy—the same designation applied to Citizens. 

Plainly, if this statute is to be construed in any manner contrary to 
its clear language, justification for such construction must be found 
in the statute’s legislative history. But an examination of the legis- 
lative history of the statute discloses no such interpretation contrary 
to the clear language of the statute. The only reference found to this 
subparagraph in the directly related legislative history is in a report 
of the Senate Committee on Irrigation and Reclamation (69th Cong., 
Ist sess., Rept. 654, pt. 1, p. 27) where the following statement 
appears : 

(b) Provision is made for renewals along the lines provided in the Federal 
water power act [sic] for renewals of licenses. 

Examination of the Federal (Water) Power Act discloses that the 
method of renewals of licenses (especially 16 U. S. C. A., sec. 808) is 
not strictly analogous to the method contemplated by the Boulder 
Canyon Project Act. Examination of other comparable Federal 
waterpower projects legislation discloses that there have been no de- 
cisions thereunder with respect to the problems presented herein. 

Weare satisfied that there is nothing in the legislative history of this 
statute—or any relevant comparable statute—which furnishes any 
basis for holding that the statute is not applicable to our situation. 
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THE AVAILABLE POWERS OF THE BUREAU OF RECLAMATION 


Previous discussions between representatives of citizens and officers 
of the Department of the Interior, and with representatives of other 
contractors looking toward a renewal of the contract have all foun- 
dered on the expressed contention that-the Government no longer has 
the power to renew its 1941 contract with Citizens. While the Wash- 
ington personnel of the Bureau of Reclamation has expressed some 
“willingness to extend the contracts,” its Los Angeles personnel has 
asserted the view that renewal can be obtained only with the express 
consent of the city of Los Angeles and the Southern California Edi- 
son Co., Ltd., the beneficiaries of the 1945 contract with respect to 
which Citizens was neither advised nor consulted, so that it could then 
assert itsright. Neither the city of Los Angeles nor the Southern Cali- 
fornia Edison Co., Ltd., is likely voluntarily to surrender this addi- 
tional low-cost energy awarded out of Citizens’ supply. This position 
of necessity for consent of the city of Los Angeles and the Southern 
California Edison Co., Ltd., appears to have been based upon an inter- 
pretation of the contract of May 31, 1945, between the United States 
and the said companies. Insofar as the power of the Government to 
renew Citizens’ contract is related to the May 31, 1945, contract, we 
have concluded that the alleged requirement that the said companies’ 
consent to such a renewal is unfounded, and that their consent is not 
necessary, for the following reasons: 

The city of Los Angeles and Southern California Edison have made 
claim to the unused portions of the energy allotment previously al- 
lotted to Metropolitan Water District, including the entire portion 
thereof contracted to Citizens. This claim is grounded on the pro- 
visions of the contract between the United States, the Reconstruction 
Finance Corporation, the city of Los Angeles, the city of Los Angeles 
department of water and power, Southern California Edison Co., Ltd., 
California Electric Power Co., and the Metropolitan Water District 
of Southern California, dated May 31, 1945. It is clear, however, 
that this contract, as such, confers no legal right upon the city or the 

“dison Co. to the present power allotment of Citizens. This opinion is 
based upon a very thorough analysis of the language contained in the 
1945 contract. 

Clause 5 of the contract recites that California-Pacific Utilities Co. 
and Citizens Utilities Co. are, respectively, resale users of such power 
to a maximum extent of 20 million kilowatt-hours and 50 million 
kilowatt-hours annually. Clause 6 recites: 

Whereas City, Edison Company, and California Edison desire to purchase all 
Boulder firm energy contracted for by District, but unused by it, for pumping 
Colorado River water into and in its aqueduct and unused by the resale con- 
sumers under contracts referred to in Article 5 hereof. 

Thus, the very recitation of the intention of the contracting parties 
would apparently limit the energy dealt with to that which is unused 
by the district and unused by resale consumers under the contracts re- 
ferred to in article 5. Certainly, if a right were being conferred to the 
allotment presently ;utilized by Citizens and California Pacific to be- 
come effective at the 1954 termination date of the initial firm period, 
such a right would have been clearly spelled out. The limitations of 
the 1945 contract, then, are defined in terms of the existence (which 
is not the absence) of the resale contracts. 
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Clause 14 (a) of the said contract further confirms this interpreta- 
tion, for again the energy dealt with in the contract is defined in terms 
of nonuse by the district and nonuse by resale consumers under the 
contract referred to in article 5. The plain me: ining of this language 
is derived from the fact that the resale consumers (California-Pacifie 
and Citizens) are not using the maximum permitted allotment con- 
tained in their contracts. Therefore, the energy dealt with in the 1945 
—— is only that portion of the energy allotted to Citizens and 

California-Pacific which, during the initial firm term of their existing 
contract, is not used by them. 

This definition is again encountered in article 28 of the 1945 contract, 
which defines, as the subject matter, the unused power of the district, 
and the power unused by the resale consumers—not the energy used 
by them. 

The conclusion to be drawn from all of this is simply that the United 
States Government has not bound itself to a position where it is legally 
unable to recognize Citizens’ right to renew its contract in 1954. "This 
conclusion, taken in connection with the right claimed to exist in Citi- 
zens by virtue of the statute, and absent any requirements by the dis- 
trict for Citizens’ quota, is most persuasive. 

We are, of course, reluctant to resort to litigation in order to estab- 
lish the validity of our position. Such litigation would inevitably 
require resolution in the highest appellate courts with attendant delay 
and expense. Both of these would be costly to consumers of Citizens 
in the Kingman area. For this reason we urge that an administrative 
solution be sought. 


THE ECONOMIC IMPORTANCE OF RENEWAL TO THE KINGMAN COMMUNITY 


Entirely aside from any technical legal considerations, we feel that 
the economic considerations of the Kingman community are sufficient 
to justify the greatest exertions on the. part of the Bureau of Recla- 
mation in a constructive solution of this problem. We need hardly 
tell you of the character of the Kingman neighborhood. Its entire 
economy depends on electricity and water, and the water in turn de- 
pends on electricity. If our supply of electric energy from the Bureau 
is terminated, the economic impact on the Kingman area will be 
enormous. 

I have asked Mr. C. M. Hart, our Kingman manager, to make a 
careful analysis of these economic consequences to the Kingman com- 
munity. Mr. Hart writes: 


Electric energy sales have increased far in excess of expectation, to a point 
where it is now anticipated that these sales will, for the year 1955. (or the first 
year following the alleged termination date. of the Hoover contract), reach 
25 million kilowatt-hours, with an associated demand of at least 7,000 kilowatts, 
Some margin for growth should normally be anticipated, and this is assumed 
to be 5 million kilowatt-hours and 1,200 kilowatts. 

Our contract with Arizona Power Authority makes provision for an annual 
energy supply of 18,400,000 kilowatt-hours and a demand of 4,200 kilowatts, 
Therefore, an additional 6,600,000 kilowatt-hours of energy and approximately 
3,000 kilowatts of additional capacity is essential to meet anticipated load 
for 1955 and cannot be secured except by local fuel burning and extremely high 
cost generation. 

Energy supply under our Hoover contract delivered at Hoover Dam costs 
approximately 2.7 mills per kilowatt-hour for energy actually taken. Energy 
secured under the terms of our Arizona Power Anthority contract will cost ap- 
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proximately 5 mills per kilowatt-hour. If less energy is taken than the 18,- 
400,000 kilowatt-hours, then the unit cost increases in relation to the kilowatt- 
hours actually taken. 

-Mr. Hart goes on to point out that there are no existing sources of 
energy in Arizona from which Citizens could replace the deficiency 
between its requirements and the Arizona Power Authority allotment. 
He then writes: 

It is therefore necessary that energy required for our load in excess of the 
18,400,000 kilowatt-hour block of Arizona Power Authority contract come from 
additional local generation. In all probability plant capacity of some 4,000 kilo- 
watts, costing upward of $1 million, will be required. From this could be ex- 
pected to come the 4,000 kilowatts and 11,600,000 kilowatt-hours required to sup- 
plement Arizona Power Authority capacity in providing 6,600,000 kilowatt- 
hours eXcess energy requirement for 1955 load, plus 5 million kilowatt-hour 
surplus. 

Assuming 1955 load requirement at 25 million kilowatt-hours, the cost of 
energy supply for 18,400,000 kilowatt-hours from Arizona Power Authority 
source is $91,950, and the cost of the additional 6,600,000 kilowatt-hours from lo- 
cal generation at 11% cents per kilowatt-hour is $99,000, making a total of $190,- 
950 or an average per kilowatt-hour of 7.63 mills. If this 25 million kilowatt 
hours were supplied under an extension of our Hoover contract, it would cost 
$67,500, or an average of 2.7 mills per kilowatt-hour. The increased annual cost 
for energy based on 1955 estimated requirement of 25 million kilowatt-hours is 
therefore $123,450. 

In summary, then, the figures show that in the event of the termina- 
tion of the company’s supply of energy from Hoover Dam, the aver- 
age increase per kilowatt-hour will be approximately 5 mills—an end 
cost. of almost three times the present cost per kilowatt-hour. This 
staggering increase in cost of energy must be passed along to the peo- 
le of Kingman in the form of greatly increased electric rates. The 

urden on this small community is too obvious to require elaboration. 

The problem for the community of Kingman is aggravated by the 

resence in the area of certain industrial developments directly and 
importantly connected with the defense program. As you know, for 
example, the aircraft division of United Boat Service Corp. has a 
plant at Kingman Airfield, manufacturing aircraft oxygen breather 
tanks for aircraft. We are informed that the company is presently 
undertaking a large expansion program and a new plant is being built 
at Kingman to furnish the aircraft industry with detailed fabrication 
and subassembly of sheet metal aircraft components. About 750 per- 
sons will be employed in this project. 

As I explained last month, I first discussed this matter with Com- 
missioner McPhail, who suggested that it be taken up with Mr. R. J. 
Coffee, regional attorney at Los Angeles. At a conference with Mr. 
Coffee on June 30, it was suggested to him that the Bureau take the 
initiative in trying to solve on an administrative basis a problem which 
is as much the Bureau’s as it is ours. Since the 25 million kilowatt- 
hours that we need at Kingman is only 0.04 percent of the total 1950 
output of Boulder, and its importance is virtually infinitesimal to the 
California companies, we felt that these companies would relinquish 
their doubtful claim to this amount—but at (and only at) the Bureau’s 
request. Mr. Coffee was, however, unwilling to adopt our sugges- 
tion—although the only alternative is protracted and costly litigation. 

We are hopeful that with your aid we can persuade the Bureau in 
Washington to adopt our suggestion that the matter be resolved 
amicably and without costly and time-consuming litigation, without 
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benefit to the people of Kingman or the United States. The price 
which we would pay for the energy is the same as that to be paid by 
the city of Los Angeles and Southern California Edison Co., itd. 

Please let me know if there is any further information on this sub- 
ject which would be helpful in your consideration thereof. 

With all our thanks for your kind interest, 

Sincerely, 
Minton 8S. Goren, 
General Counsel. 


LetTrer From Secretary McKay to Mr. Goutp 


DEPARTMENT OF THE I NTERTOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., March 2, 195 4. 
Mr. Minton S. Gout, 
Citizens Utilities Co., 
Greenwich, Conn. 

My Dear Mr. Goutp: Recently.there -has been. an interchange of, 
correspondence between this office and the city of Los Angeles, the 
Southern California Edison Co., and the California Electric Power 
Co., pertaining to an extension of the term of contract of the Califor- 
nia-Pacific Utilities Co. for power and energy from the Hoover Dam 

sowerplant of the Boulder Canyon project. A copy of our joint 
letter to the above three allottees, together with a copy of the mem- 
orandum from the Office of the Solicitor, is enclosed for your informa- 
tion. You will note that we are instructing the Commissioner of 
Reclamation to extend the term of contract of the California-Pacific 
Utilities Co. as indicated in the joint letter. 

If you are inerested in extending your contract for Hoover Dam 
power and energy, it is suggested that you confer with the regional 
director of the Bureau of Reclamation at Boulder City, Nev. 

Sincerely yours, 
Doveias McKay, 
Secretary of the Interior. 


Lerrer From Secretary McKay tro Carirorn1A AGENCIES 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D.C ., March 2, 1954. 
The Crry or Los ANGELEs, 
Department of Water and Power, 
Los Angeles, Calif. 
SouTHERN Ca.iForn1iA Eprson Co., 
Edison Building, Los Angeles, Calif. 
CaxirorniA Exvecrric Power Co., 
Riverside, Calif. 

GENTLEMEN: Your letters of January 18, January 29, and January 
30, 1954, respectively, pertaining to the future su ply of Boulder 
Canyon project power and energy from the Hoover Dam to the Cali- 
fornia-Pacific Utilities Co., hav been received. 
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‘Subsequent to the receipt of your letters, this matter was referred 
to the Office of the Solicitor, Department of the Interior. There is 
enclosed for your information a copy of a memorandum, dated Feb- 
ruary 18, 1954, prepared by Mr. William J. Burke, special assistant 
to the Solicitor. 

In accordance with the memorandum of the Office of the Solicitor, 
we are instructing the Commissioner of Reclamation to offer to extend 
the contract of the California-Pacific Utilities Co. for such term as 
the company may desire, up to midnight of May 31, 1987, with a pro- 
vision that the power and energy may be withdrawn in whole or in 
part by the Metropolitan Water District of Southern California only 
upon a showing by the district of its needs for such power and energy. 
The Commissioner of Reclamation is also being instructed to offer a 
similar extension of contract to the Citizens Utilities Co. 

We are sending copies of this letter to the Metropolitan Water Dis- 
trict of Southern California, Colorado River Commission of Nevada, 
Arizona Power Authority, California-Pacific Utilities Co., and Citi- 
zens Utilities Co. 

Sincerely yours, 
Dovetas McKay, 
Secretary of the Interior. 
ry py to: 
1. Metr opolitan Water District of Southern California. 
2. Colorado River Commission of Nevada. 

3. Arizona Power Authority. 

4. California-Pacifie Utilities Co. 

5. Citizens Utilties Co. 

6. Regional director, Boulder City, Nev. 

i. Regional counsel, ‘Los Angeles, Calif. 
(All with copy of memorandum of Solicitor of Febr uary 18, 1954.) 





MEMORANDUM From SpeEcIAL ASSISTANT TO SOLICITOR 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D.C., February 18, 1954. 
Memorandum. 
To: Under Secretary Tudor. 
From: William J. Burke. 
Subject: Califernia-Pacifie Utilities Co. 

The extant contract with the Metropolitan Water District of South- 
ern California is that of May 29, 1941. This contract is in excess of 
the district’s needs for firm energy. The United States can sell the 
unused district firm energy. The contract of November 21, 1941, with 
the California-Pacific Utilities Co. is for a purchase of the district’s 
unused firm energy. The subject-matter energy of the contract of 
May 31, 1945, with the city of Los Angeles, the ‘Southern ( California 
Edison Cc 0., Ltd., and the California E ‘lectric Power Co. is defined in 
the sixth whereas clause as all Boulder firm ener gy unused by the dis- 
trict for pumping water “and unused by the resale consumers under 
contracts referred to in article 5 hereof.” The California-Pacific 
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Utilities Co. is one of such “resale consumers” to the extent of 20 mil- 
lion kilowatt-hours. } 

Thus, the conclusion is compelled that the 20 million kilowatt-hours 
unused district energy as of December 31, 1954, contracted for by the 
California-Pacific Utilities Co. under its November 21, 1941, contract 
is excluded from the “unused energy” contracted for by the city of 
Los Angeles, Edison Co., and California Electric under the May 
31, 1945, contract. Such unused district energy is available for sale by 
the United States without obtaining the consent of the city of Los 
Angeles, Edison Co., and California Electric. I recommend that let- 
ters, accordingly, be sent to Kime, Ernst, Davenport, and Morris. 

Wi.1M J. Burke, 
Special Assistant to the Solicitor. 





LeTTeR TO ReGionaL Director or BuREAU or RECLAMATION 


Crrizens Uriritres Co., 
Kingman, Ariz., March 16, 1954. 
E. G. NTeson, 
Regional Director, United States Bureau of Reclamation, 
Boulder City, Nev. 

Dear Mr. Nietson: We wish to confirm our visit to Boulder City 
in reference to the letter of March 2, 1954, addressed to Mr. Milton 
S. Gould. 

Please be advised that in accordance with the memorandum from 
the Office of the Solicitor, duted February 18, 1954, and the letters of 
the Secretary of the Interior, we accept the offer to extend up to mid- 
night of May 31, 1987, the existing contract for the supply of power 
and energy from Hoover Dam. 

Yours very truly, 
JoHN C. Gress, Vice President. 





Letrer From Souicrror to Crrizens Utinitry Co. 


DerarRTMENT OF THE INTERIOR, 
OFFICE OF THE SOLIcrror, 
Washington 25, D. C., September 1, 1954. 


Subject: Renewal of contract with reference to Needles, Calif., and 

Kingman, Ariz., for Boulder Canyon Power. 

Mr. Joun C. Gipss, 
Vice President, Operations and Engineering, 
Citizens Utilities Co., Greenwich, Conn. 

Dear Mr. Gress: The right of the Secretary of the Interior to renew 
the above contracts has been under consideration by the Department 
of the Interior for many months. The Solicitor’s Office has spent a 
great deal of time in the study of this problem. The matter was pre- 
sented to the Acting Deputy Solicitor, Mr. William J. Burke, last 
spring, but he was only given 2 hours in which to examine the situa- 
tion, and all persons have been informed that the opinion at that time 
expressed was only one of the most meager first impression. 

















HOOVER DAM POWER CONTRACT 17 


I should first comment that in my mind the matter is not entirely 
clear, and the Secretary is confronted with an ambiguous situation. 
My judgment, however, is that the Secretary lacks the authority to 
renew these contracts, because the power represented by them, which 
is a portion of the allotment of the Metropolitan Water District, was 
sold by that district to the Edison Co., California Electric, and the 
city of Los Angeles by the contract of May 31, 1945. 

There seems to be no question that this power is a portion of the 
original allotment to the water district and that it was sold to Needles 
sna Rinaenvat because the water district at that time had no use for it. 
The contracts by which it was sold provide that they expire December 
31, 1954. As I see it, therefore, the fundamentals of the controversy 
hinge upon the language in that contract. Section 14 (a) of that con- 
tract provides, in substance, that the water district sells to the city, 
Edison, and California Electric all firm energy allotted to the district 
unused by the district for pumping into and in its aqueduct “and un- 
used by resale customers under contract referred to in article 5 hereof.” 
Article 5, which by the quoted language, I believe, we may consider 
as incorporated into the contract, identifies the present contracts of 
Kingman and Needles, both of which have an expiration date of 
December 31, 1954. 

It seems to me that under this language, during the life of the con- 
tract, clearly any energy not used by Needles and Kingman is sold to 
the city, Edison, and California Electric. Energy used by them under 
the contracts existing at that time is, of course, not sold to the three 
purchasers. The 1945 contract identifies the Needles-Kingman con- 
tracts and I feel incorporates those contracts into the 1945 contract. 
Such an incorporation has the effect, it seems to me, of including the 
expiration date of the Needles-Kingman contracts. In other words, 
there is incorporated into the 1945 contract an exception of the power 
sold, and that exception is the Needles-Kingman contracts, which run 
to a definite expiration date. Therefore, when the Needles-Kingman 
contracts expire December 31, 1954, the energy which Needles and 
Kingman have been taking becomes “unused * * * under the con- 
tract.” The moment that the Needles-Kingman energy becomes un- 
used by those communities, which it does when the contract expires and 
which the 1945 contract clearly indicates, the right to purchase that 
energy passes to the city, Edison, and California Electric. 

I Taakiy concede that the language can be read to mean that the 
energy then (1945) being used by the resale consumers (Needles and 
Kingman) is not sold to the three purchasers, and, therefore, is exempt 
from the 1945 contract, in which case the Secretary might be at liberty 
to market it under the regulations, but considering the fact that the 
Needles contract is incorporated by reference into the 1945 contract, 
which would include the expiration date, I am inclined to the view that 
when the Needles contract expires, the energy which has been pass- 
ing under that contract becomes “unused * * * under the contract 
referred to in article 5 hereof.” 

It cannot be overlooked that the water district is the primary allottee 
of this power and that it agreed to purchase it and to pay for it, and 
the power belongs primarily to the water district. The water district 
is not using all of it. If no one else used it, the water district would 
have to pay for it. Instead of that, the water district sells it to the 
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three purchasers. The water district, it seems to me, could have re- 
served it and continued the contracts with Needles and Kingman; it 
did not elect to do so. 

It is frankly conceded that fairness and the economics of the entire 
situation strongly impel one to a renewal of these contracts. It is with 
the utmost of reluctance that I have arrived at the opinion herein ex- 
pressed. It is also to be regretted that the primary atlottees do not see 
their way clear to permit the sale of this energy to these small com- 
munities, which lie much closer to the Boulder Canyon development 
than do the allottees, but as a matter of the legal interpretation of the 
contracts, I feel driven to the conclusion herein expressed. 

Sincerely yours, 
Crarence A, Davis, Solicitor. 


Lerrer From Assistant SECRETARY TO Crrizens UTiiities Co. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., December 2, 1954. 
Mr. Joun C. Grpes, 
Vice President, Operations and Engineering, 
Citizens Utilities Co., Greenwich, Conn. 

My Dear Mr. Gispss: As you know from Solicitor Davis’ letter of 
September 1, 1954, and other correspondence, as well as from discus- 
sions of the matter between representatives of your company and of 
this Department, the conclusion has been reached that we are without 
authority to extend your company’s existing contract for Hoover Dam 
energy. 

It has no doubt been clear to your company from Mr. Davis’ letter, 
as well as from the other recent correspondence and discussions, that 
the existing contract cannot and will not be extended or renewed 
and we must now reaffirm that position. 

As you were advised in Mr. Davis’ letter of September 1, we have 
reached this conclusion only with the greatest reluctance. 

Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 
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